H gh court changes evi dence rul es

By Joan L.G Morgan, a partner with the Seattle, Wash. law firm of
WIllians, Kastner & G bbs, defends workers' conpensation, product
liability, and toxic tort suits.

The out cone of your next personal injury case may be deci ded by what
kind of scientific evidence the judge allows in the courtroom As of
June 1993, the U S. Suprene court changed the rules about such
evidence, in a decision that has paradoxically been called both a
victory for what critics call junk science and a gate to keep such
non- mai nstream opi ni ons out of the courts.

For exanple, consider a plaintiff who dies froma rare formof small -
cell colon cancer allegedly caused by exposure to nickel and cadm um
fumes while working at a battery manufacturing facility.

One of the mmjor questions to be answered is "Wat caused the
cancer?" As with many types of cancers and suspect substances,
mai nstream nedical literature and textbooks wll say that no
scientific link has been denonstrated. In your case, the plaintiff
has | ocated an expert willing to testify that the cancer was nore
probably than not caused by exposure to cadm umand ni ckel. The stage
has just been set for a classic scientific confrontation in the | ega
system

WIIl testinony that falls outside the general scientific consensus be
allowed to buttress the plaintiff's case? It may depend on whether a
judge would ever let a jury hear that expert. Besides the recent
Suprene Court case, which influences the future of such decisions,
there are also evidence rules in all 50 states and the federal court
system that govern the adm ssibility of expert wtness testinony.
Thr ough use of this colon cancer exanple, this article will give you
a practical overview of howthe | atest court battle over junk science
m ght affect your day-to-day work.

The Daubert ruling:

There have been thousands of clains filed on behalf of children with
birth defects allegedly caused by their nothers' use of a norning
si ckness drug called Bendictin. The suits were filed even though no
epi dem ol ogi cal study has ever shown a statistically significant |ink
between Bendictin and birth defects. In spite of the negative
studi es, Jason Daubert recently sued Merrell Dow Pharnmaceuticals in
California claimng Bendictin caused his birth defects. Ei ght experts
wi th substantial credentials testified "nore probably than not" that
Bendi ctin caused Jason's birth defects.

But a federal court in California and the Ninth G rcuit Court of
Appeal s refused to | et Jason's experts tell their causation theories
to a jury.

The primary reason was that Jason's experts were not espousing
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theories that were generally accepted by the scientific comunity.
The theories had not even been turned into studies published in
scientific peer-reviewed journals.

But in June, the U'S. Suprene Court ruled in favor of Jason and
overruled a 70-year-old case (Frye v. United States)2 that required
all testinony to be based on scientific principles that are
"sufficiently established to have gai ned general acceptance” in the
scientific community. A plaintiff doesn't have to show that his
scientific evidence would be generally accepted in the relevant
scientific conmunity. The Suprenme Court has now ordered federal court
judges to screen expert testinony so they nmake sure it is at |east
supported by "scientific know edge" and that there are "good grounds”
for the expert's opinions based on what is known about that area of
sci ence.

The new law of the land is Daubert3, which states that the "nore
liberal" Federal Rules of Evidence provide the only standards for
scientific testinmony in a federal trial. (Because nmany states have
adopted the Federal Rules of Evidence, the effect of Daubert wll
definitely extend beyond the federal court arena.)

If a scientific theory or process doesn't have to attain general
acceptance before soneone can testify about it, are you facing a
future where "junk science" and "scientists-for-hire" wll run
ranpant in the courtroons? Let's | ook at our exanple.

Col on cancer and the new evidence rul e

In our exanple, the plaintiff's expert intends to string together a
series of inferences to reach his opinion that the cancer was caused
by cadmum and nickel on a nore probable than not Dbasis.
Specifically, the expert will argue that:

* Nickel and cadmum are definitely known to cause cancer of the
| ung, prostate, and renal system and
* Research suggests there is an association between nickel
cadmum and snmall-cell |ung cancer; and
* Plaintiff's colon cancer is a snmall-cell type; and
* Smal | -cell carcinomas | ook the sane whether they are in the | ung
or el sewhere; and
* Smal | -cell cancers are |inked to abnornmal alterations of genetic
materials; and
* One nechanism of nickel and cadm um carcinogenicity is
alteration in DNA synthesis; and
* N ckel and cadm um can cause small-cell colon cancer; and
* Plaintiff had a twenty-year history of extensive exposure to
ni ckel and cadm um thus
* Plaintiff's cancer was probably caused by nickel and cadm um
exposure.

When plaintiff couples that chain of reasoning with the jurors'
inclination to believe that all chem cals harm people in sonme way,
the ground is laid for a generous financial recovery. WIIl a court
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allow that testinony to be heard by a jury?

A common way for questions about the nerits of expert testinony to
cone before a judge for resolution is through a notion called sunmary
j udgnent .

No jury is present. The lawers sinply present excerpts from
transcripts, copies of nmedi cal articles, I nformati on about
plaintiff's exposure and nedi cal conditions, affidavits fromexperts,
and the |ike. The defense | awers who file the notion try to explain
to the judge why plaintiff's expert's testinony doesn't neet the
proper |egal standards.

To allow the testinony in, the trial court nust find that the expert
is testifying based on "scientific know edge" and that there are
"good grounds" for the opinions. The Suprene Court explained that the
word "scientific" neans "a grounding in the nethods and procedures of
science.” In addition, the word "know edge" neans "nore than
subj ective belief or unsupported speculation.”™ It is very inportant
to understand that, as long as the expert has good grounds for his
scientific opinions, a court is not permtted to throw out the
testinony just because the ultinmate opi ni on m ght not nake sense. The
entire focus of the court is on the underlying data and the
met hodol ogy by which the data are anal yzed.

Underl yi ng data

In the col on cancer case, the defense attorneys m ght be able to show
the judge that the expert was basing his opinions on factual data
that were sinply wong. Thus, exposure issues nust be explored in
detail during the case work-up. Mst experts wll agree during
depositions that the | evel and duration of exposure are inportant in
evaluating the effects of toxic exposures. Neverthel ess, an expert
may have relied on erroneous information that vastly overstated the
| evel, duration, and even nature of the plaintiff's exposure.

In the actual colon cancer case, instead of twenty years of
"extensive exposure", the defense attorneys showed fewer years of
exposure, fewer tinmes per week plaintiff was in a nickel/cadm um
area, and brief exposures in that area where there was good
ventilation. The correct data dramatically decreased the presuned
anount of exposure, proving that the expert had overesti mated by at
| east 50%

Sinply attacking basic facts is one of the easiest and nost
persuasi ve ways of convincing a court to throw out the expert
t esti nony.

Met hodol ogy

Assum ng that the expert is relying on reasonably accurate facts, it
is inportant to nmake sure the expert uses those facts properly. The
col on cancer expert was asked about and had agreed in his deposition
that the results of human epidem ol ogical studies, I|ive aninal
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testing, and in vitro testing yield the types of information nost
often used to establish causation. Nevertheless, he didn't actually
rely on any of them for his opinions. As a result, the nethod by
whi ch he reached his opinion wasn't scientifically or legally valid.
The expert's assunption that, since nickel and cadm um had been
associated with cancer in the lung it was therefore associated with
cancer of the colon, constituted nothing nore than a hunch.

In certain types of cases, it would be i nportant to determ ne whet her
an expert's theory or technique had ever been tested. The colon
cancer expert had never perfornmed his own study proving the
relationship, nor did he even have his theories published in any
scientific journals.

In other instances, the nature of the expert testinony mght cal

i nto question any known or potential error rates in the nethod relied
on. Say the colon cancer expert had attenpted to quantify the tissue
burden of cadm umand nickel at the tinme of plaintiff's death. There
may be a serious error rate in extrapolating a particular result from
5 grans of tissue to a total

body burden that may render the results unreliable.

A court mght also consider under sonme circunstances whether there
are any standards that govern the expert's technique or theory. To
diverge from th colon cancer exanple briefly, there are counting
nmet hods specified by NIOSH for asbestos-containing air sanples but
not for counting particles collected on the sticky part of a Post-
it& rade; note. The lack of a standard nmay undercut the "good
grounds" for the expert's testinony.

Daubert actually still allows for consideration of "genera
acceptance." As the Suprenme Court explained, a known technique or
theory that has been able to attract only a mnimal support within
the relevant scientific comunity can be viewed wth skepticismby
the trial judge.

Under the information as presented above, a court probably should
throw out the col on cancer expert's testinony. (In the real case, the
testinony was excluded and defendant's sunmmary judgnent notion
grant ed. However, the decision to exclude the testinony was far from
unani nous. )

The future

Predi ctions about the future of litigation under Daubert are w de-
rangi ng.
For exanple, the June 29, 1993, WAIl Street Journal stated,

The Suprene Court rejected a fixed standard that has been w dely
used by federal judges to keep scientific evidence out of personal
injury lawsuits and other trials. The unani nous deci si on was a def eat
for business and the nedi cal professions, which have argued for years
that they are subjected to countless consuner |awsuits based on
dubi ous scientific evidence.
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Just two weeks |ater, that sane newspaper trunpeted,

The Suprene Court just dealt a potentially lethal blow to junk
science evidence in the courtroom In Daubert..., the court rejected
the "let-it-all-in" phil osophy advocated by the plaintiff's attorney.
The court instead enphasi zed that the Federal District Court nust act
as "gatekeepers" and exclude evidence that is not scientifically
reliable.

P. Arley Harrel, Co-Chair of the Product Liability Commttee of the
Ameri can Bar Associ ation Section of Litigation, suggests that Daubert
not have nuch inpact, particularly in states such as Wshington
whi ch have already blended Frye with rules simlar to the Federa
Rul es of Evidence. Harrel also points out how nmany courts already
felt they had authority to act as gatekeepers and will continue to do
so. Still, Daubert nmay be nore helpful to defendants ultinmately
because of the set of guidelines given by the Suprene Court for
eval uating scientific testinony.

There is no question but that plaintiffs wll actively shop for
judges and jurisdictions that have proven tendencies to be |iberal
when admtting scientific evidence. For exanple, the Third Grcuit
(whi ch enconpasses such states as Pennsyl vania), has | ong been at the
forefront of Jlaxity in allowng junk science. Defendants are
especially likely to face inportant test cases in such jurisdictions.

The next fewyears will be unsettled ones in the nedical-I|egal arena.
The Suprene Court acknowl edged there are inportant differences
bet ween the quest for truth in the courtroomas opposed to the quest
for truth in a laboratory. If judges take the activist role in
control ling non-mai nstream sci ence encouraged i n Daubert, courtroons
thensel ves could turn into | aboratories of a sort. How the experi nent
Wi ll turn out is anyone’s guess.
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