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STATE OF RHODE | SLAND AND PROVI DENCE PLANTATI ONS
PROVI DENCE, SC. SUPERI OR COURT

NATI ONAL GRANGE MJTUAL
| NSURANCE COMPANY

VS. C. A No.: PC02-6972
EVANA JOSEPH, Ali as,

ENOY GUI LLAUME, Alias, and
ROBERT J. SHELDON, Ali as

DECI S| ON

INDEGIA. J. This is a Declaratory Judgnent action brought by

Plaintiff, National Gange Mitual | nsurance Conpany (NGMthe
i nsurer) against Defendants, Evana Joseph (the insured operator of
the first vehicle), her brother. Enoy Guillaunme, and Robert J.

Shel don (operator of the second vehicle).

Facts

On or about April 18, 2002 Joseph was the owner and operator of
a notor vehicle that was in a collision with a notor vehicle owned
and operated by Sheldon. At the tinme of the accident: Joseph had an
aut onobil e insurance policy issued to her by NGV Upon reporting
the accident to Plaintiff, Joseph alleged that her brother,
GQui | laune, was a passenger in her vehicle:, and that both of them
were injured as a result of Sheldon’s negligence. In a separate
civil action entitled "Evana Joseph and Enoy Cuillaune v. Robert
Shel don, alias.” C. A, No: PC 02-3860 (the conpanion case); Joseph
Qi | I aune sought damages agai nst Shel don, who in turn
count ercl ai ned agai nst Joseph seeking contribution for any danmages

that m ght be due Guillaune.
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Based on the police report and Sheldon's statement that there
was no passenger in the Joseph vehicle, M3 conducted an
i nvestigation wherein Joseph, wunder oath, testified that her
brother was in fact in her car. NGV then sough to deny coverage
under the policy, and this action ensued. The trial was bifurcated
with a jury, after hearing the testinony of Joseph, Guillaune, and
Shel don, determning that Guillaunme was in fact not in his sister's
vehicle at the tine of the accident. Remaining for this Court is a
determ nation of NGMs obligation to indemify and/or defend Joseph

i n the conpani on case.

Anal ysi s

The jury's verdict that Guillauntc was not a passenger is clear
and |ogical proof that Joseph lied to NGM This coupled wth
Joseph's earlier statement under oath to Plaintiff, leads this
Court to consider that Joseph, both prior to and at the tine of
trial, made materially false and deceptive statenents to her

i nsurer.

The policy issued to Joseph by NGM i ncl uded the foll ow ng:

"Part F. - General Provisions Fraud. W do not provide
coverage for any "insured" who has nmade fraudul ent
statenments or engaged in fraudul ent conduct in connection
with any accident or |oss for which coverage is sought
under this policy."

The Court is directed to 44 Am Jur.2d 8 1363 which states in part:

"I nsurance policies usually provide that any fraud
or false swearing by the insured, whether before
or after a loss or occurrence, relieves the
insurer from liability. Under such a provision,
false statenents as to material matters willfully
made by the insured in proofs of loss with the
intention of deceiving the insurer preclude any
recovery on the policy by the insured; and
conversely, to constitute, fraud or fal se swearing
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under such a provision, there nust be false
statenents wllfully mde wth respect to a
material matter and with the Intention of thereby
deceiving the insurer

If a false statement is knowingly nade to the
insurer with regard to a material matter, the
intent to defraud will be inferred."

A statenent is material if it is reasonably relevant to an
i nsurance conpany's determnation as to whether there has truly
been a |l oss, or whether a loss is covered by the policy; and/or the
anmount of damages to be paid under the policy. Dadurian v.
Underwiters, 787 P.2d 756, Enployers Liability Assurance Corp.
Ltd. v. Valta, 321 ig NI17. 2d 9 if): Longobardi v. Chubb Ins. Co.
of New Jersey, 582 A2d. 1257.

When an insured has attenpted to further his or her clains by
i ntentional concealing or msrepresenting material facts or
ci rcunst ances, engaging in fraudul ent conduct and/or neking false
statenents: it is not necessary that an insurance conpany was
actual ly deceived or harned by having nade paynents or in any other
way. Nor is it required that the insurance conpany prove that its
insured had a notive to falsely claimthat property was danaged, to
meke fal se statenents or nmaterial msrepresentations. The naki ng of
a msrepresentation of a material fact to an insurance conpany
under such circunstances is sufficient to void the policy wthout
regard to notive. Enquire Restaurant, 1Inc. v. Comonwealth
| nsurance Co. of New York, 393 F.2d EII (7th Gr. 1968); J.C
Wckoff & Associates. Inc. v. Standard Fire Insurance Co.. 936 F.2d
1474, 1484-85 (6th Gr. 1991), Gonzalez v. People of the Virgin
| sl ands, 109 F.2d 215 (3rd Cir. 1940); Longobardi id. At 1262.

The Court finds as a fact and concludes as a matter of |awthat
the attenpts by Joseph to place Quillaune in her vehicle were
del i berate, material fal sehoods that violated her duties under the
policy with NGM and were m srepresentations of material facts that
void the policy and any coverage avail able, including indemifying
her with regard to any clains or actions against her by Quillaume
and/or any clainms for contribntion or indemification asserted

against her with respect to such clains of Quillaune, by or on
behal f of Shel don.
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Despite Joseph's asserted fal sehoods, Plaintiff has continued to
provi de defense coverage to her in the conpanion case. In matters
where insurers have been found to have no duty to indemify an
insured, it has long been held that the duty to defend an insured
is broader in scope. In Enployers' Fire Insurance Co. v. Beals, 103
R 1. 623 (1968) our Suprene Court adopted the so-called "pleading
test" to determne an insurer’s duty to defend even if there is no
ultimate duty to i ndemify:

"I'n Rhode Island, the insurer's duty to defend a
suit brought against one of its policyholders is
determined by the allegations contained in the
conplaint. Thomas v. American Universal Ins. Co.,
80 R 1. 129, 93 A 2d309. As a general rule, where
the particular policy requires insurer to defend

even if the suit I's groundl ess, false or
fraudulent, the insurer's duty to defend is
ascert ai ned by | ayi ng t he tort conpl ai nt

al ongside the policy; if the allegations in the
conmplaint fall wthin the risk insured against in
the policy, the insurer is said to be duty-bound
to provide a defense for

the insured, regardless of the actual details of
the injury or the ultimte grounds on which the
insured's liability to the injured party may be
pr edi cat ed, 7A  Appl eman: Insurance Law and
Practice 8§ 4683, p. 436. Employers” Fire
Insurance Co. p. 631 ..

"In our opinion the best rule in such a case is

that if the pleadings recite facts bringing the

injury conplained of wthin the coverage of the

i nsurance  policy, the insurer nmust def end

irrespective of the insurer’s ultimate liability

to the plaintiff."
Recently, however, our Suprene Court has carved out an exception in
certain cases where a claimis brought against an insured under his
homeowner's policy. In Peerless Insurance Co. v. Viegas, 667 A 2d
785 (R 1. 1995), the Court held that there was no duty to defend
(or indemify) the insured, who pled qguilty to child nolestation
charges, in a civil action brought by the parents of the child
even though the conplaint recited facts bringing the injury

conmplained of wthin the coverage of the insurance policy. In
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essence, the Court found that the conduct was intentional (and
thus excluded from the policy) and no |anguage in the pleadings
could canouflage it to be otherwise. This logical public policy
prevents the outrageous conduct of an insured from being rewarded

with a defense by his insurer. Wile the "pleading test" of

Enployers' Fire Insurance favors the insuredl and i gnores even

doubtful or shamclains (nost |likely brought by third parties) this
Court believes that the factual pattern in the present matter is
closer to the Peerless exception. Here, Joseph deliberately
fabricated a claim but for which there would have been no
counterclaim by Sheldon and thus no reason for NGV to defend.
Public policy should require that we treat this apparent perjurer

no differently than the child nol ester.

The Court therefore finds as fact and concludes as a mater of
law that the Plaintiff has no duty to defend with regard to the
clains of Quillaune or the claimfor contribution by Shel don.

Havi ng so found, judgnment shall enter for the Plaintiff for its
costs.

Counsel shall prepare an order for entry in accordance with this

deci si on.

1 The pl eadi ng i n Shel don's counterclai mwould neet the Enpl oyers
Fire I nsurance test
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